TH'S OPINION WAS NOT WRI TTEN FOR PUBL| CATI ON

The opinion in support of the decision being entered today (1) was
not witten for publication in a law journal and (2) is not binding
precedent of the Board.
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ON BRI EF

Bef ore, GARRI S, KRASS, and KRATZ, Adm nistrative Patent Judges.
KRATZ, Adm nistrative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on appeal fromthe examner's fina
rejection of clainms 1-7, 15-19 and 21. Cains 8 and 20 stand
objected to as bei ng dependent upon a rejected base clai mbut
woul d be allowable if rewitten in independent formincluding

all of the limtations of the base claimand any intervening

Application for patent filed August 13, 1993.



Appeal No. 96-0384 Page 2

Application No. 08/106, 252

claims (final rejection, page 4). Cains 9-14 and 22, which
are the only other clains remaining in the application, have
been wi t hdrawn from consi derati on by the exam ner as being
directed toward a non-el ected invention.

BACKGROUND

The appel lants' invention relates to a nethod for
formati on of a semi conductor material conprising capping a
nmercury cadmumtellurium substrate with a telluriumrich
cadmumtelluride |ayer and annealing the capped substrate.
An under standi ng of the invention can be derived froma
readi ng of exenplary claim11, which is reproduced bel ow.

1. A nethod for establishing a netal vacancy
concentration in a substrate of nercury cadmumtelluride

conpri sing the steps:

cappi ng the substrate with a layer of telluriumrich
cadmumtel luride; and,

anneal i ng the capped substrate at a tenperature
sufficient to support interdiffusion between the telluride

rich cadmumtelluride layer and the nmercury cadm umtelluride
substrat e.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ai ns are:

Jack et al. (Jack) 4,927,773 May 22,
1990
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Basol et al. (Basol) 4,950, 615 Aug. 21
1990
Claims 1-7, 15-19, and 21 stand rejected under 35 U S. C

8 103 as bei ng unpatentable over Jack in view of Basol.

CPI NI ON

Havi ng carefully consi dered each of appellants*
argunments, we are not persuaded of reversible error on the
part of the exam ner. Accordingly, we will sustain this
rejection. We add the followi ng comments for enphasis.

Appel | ants have not grouped the appeal ed cl ai ns
separately or provided a separate argunent for any particul ar
claimon appeal. Accordingly, the appeal ed clains stand or
fall together. 1In re Young, 927 F.2d 588, 590, 18 USPQ@d
1089, 1091 (Fed. Cir. 1991): In re N elson, 816 F.2d 1567,
1571, 2 USPQd 1525, 1527 (Fed. Cir. 1987); In re Kaslow, 707

F.2d 1366, 1376, 217 USPQ 1089, 1096 (Fed. Cir. 1983). We

will direct our coments primarily to claim1l
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The exam ner relies on Jack for essentially disclosing
the clainmed process including the use of a cadmumtelluride
capping layer for a mercury cadmumtelluride substrate and
anneal i ng the capped substrate to support diffusion of an
i npl anted chem cal species fromthe capping |ayer into the
substrate. The exam ner acknow edges that Jack does not
expressly teach that the capping | ayer should be tellurium
rich (answer, pages 3 and 4). According to the exam ner
(answer, pages 4 and 5), however, the clained process herein
woul d have been prinma facie obvious to one of ordinary skill
in the art fromthe teachings of the applied references since
renderi ng the capping |ayer of Jack telluriumrich by doping
the layer with telluriumis suggested by Basol's teaching
(colum 2, lines 51-62) of using excess telluriumin the
telluride |ayers of sem conductor processing materials
together with Jack's teaching of the use of an inplant
chem cal that is added to the capping |ayer to forma region
having a different conposition or chem cal concentration in
the substrate by virtue of diffusion during the disclosed

anneal i ng step. W agree.
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Appel l ants urge that the clains herein are directed to
controlling netal vacancies in the substrate by diffusing
mercury out of the substrate whereas Jack is concerned with
diffusing inpurities into the substrate fromthe capping | ayer
(brief, page 3). In our view, however, the clainms on appea
are not so limted
as to support appellants' viewoint.

In this regard, we are in agreenent with the exam ner
(answer, page 6) that representative claim1 sinply does not
require diffusing nercury out of the substrate. It is well
settled that the clains in a patent application are to be
gi ven their broadest reasonable interpretation during
prosecution of a patent application. In re Zletz, 893 F. 2d
319, 321, 13 UsPQ@d 1320, 1322 (Fed. Cir. 1989). Limtations
in the specification are not read into a claimto narrow the
scope of the claimby inplicitly adding disclosed |limtations
having no express basis in the claim See In re Prater, 415
F.2d 1393, 1404-05, 162 USPQ 541, 550-51 (CCPA 1969).

Mor eover, when a claimdoes not recite allegedly

di sti ngui shabl e features, “appellant[s] cannot rely on themto
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establish patentability.” In re Self, 671 F.2d 1344, 1350-
1351, 213 USPQ 1, 7 (CCPA 1982).

Appel  ants al so di spute the teachi ngs of Basol regarding
the useful ness of telluriumas a p-type dopant in a nercury
cadmumtelluride substrate urging that second phase tellurium
is electrically inactive and that telluriumin the cadm um
telluride capping |layer woul d be essentially inmobile conpared
to diffusion of nmetal interstitials (brief, page 3). However,
appel l ants have not proffered any evidence to substantiate
their dispute with the prior art teachings of Basol. In this
regard, it is well settled that counsel's argunents in the

brief are no substitute for objective evidence. See In re

Pearson, 494 F.2d 1399, 1405, 181 USPQ 641, 646 (CCPA 1974).

Based on the present record, it is our viewthat the
exam ner has properly utilized the teachings and suggestions
of the applied prior art both as to what the references teach
and also as to what they fairly woul d have suggested to one of

ordinary skill in the art. See In re Burckel, 592 F.2d 1175,

1179, 201 USPQ 67, 70 (CCPA 1979). Accordingly, we concl ude
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that the exam ner has net his (her) initial burden of
establishing that the claimed subject nmatter at issue herein
woul d have been prina facie obvious to one of ordinary skill
in the art at the tine the application was filed. 1In re Fine,

837 F.2d 1071, 1074, 5 USPQ2d 1596, 1598-99 (Fed. GCir. 1988).
In light of the foregoing discussion and in the absence

of any convi nci ng countervailing evidence and/or argunent(s)

presented by appellants we agree with the examner's | ega

concl usion that the subject matter defined by the appeal ed

cl ai rs woul d have been obvious within the meaning of 35 U S. C

§ 103.

CONCLUSI ON

To summari ze, the decision of the exam ner to reject
claims 1-7, 15-19, and 21 under 35 U.S.C. 8§ 103 as being

unpat ent abl e over Jack in view of Basol is affirmed.
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No tinme period for taking any subsequent action in

connection with this appeal

§ 1.136(a).

PFK/j | b

AFFI RMED

BRADLEY R. GARRI S
Adm ni strative Patent Judge

ERRCL A. KRASS
Adm ni strative Patent Judge

PETER F. KRATZ
Adm ni strative Patent Judge
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may be extended under 37 CFR
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